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CERTIFICATION OF WILLIAM MAr'UW WALDRON

1. William Matthew Waldron, do hereby state and afftrm tIS follows:

L ·lNTRODUCTlON

1. I have prepared this certification in support ofa Cump1l&iut beiDa tilccl aaoiut

Bell AttlUltic twd its subsidiaries and divisions vJUcll A"~~ violations ofthe antitrust laws, the

r.nmmunications Act and the laws govemiD& commercial rehiliQuWps and torts.

2. IIm1 submitting this certification as the Treasurer ofBostoo Telecommunications

C'.Mtf\&1Y ("BTe"). a member ofthe non--profit trade associatiun, Lhc: Iudcpcadeat Paypbone

8el'vicc Providers for C0nBUtJ18t Choice or the "IPSPC:C.n •

U•• BOSTON' TELECOMMVNICAnONS COMPANY

). rom the Treuurer ofDTC a company which markets competitive payphone

services to end users, that is, the owners or managUI'li ufbusinesses or institutioas who desire to

have: payphonc services on their ptemile~, referred to in the industry at times as location

providers.

4.

"end users."

I'

For purposes ofthis cmnflcatioo. these location providers will be referred to as

s. BTe markets to end '1"" th.roua:h its own direct sales force mel throqh

6. End. UIt'.n:~nd to BrCs martetinJt because ofthe service being otfc:red mel

the comnussion structure off'fm.ad by BTe.

7. The commission structure ofJered is hued on the utIICt the: yulwnc ofcall!

originated by transieut members of the public while visitine the business or institutional premises

1
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of the end user.

8. RTC has been eD.I1:aged in this market niche ofthe teleconununications industry

since January, 199~.

9. BTe's end user cnsto~ers range in s~ tom small "MOIulDd Pop" stoNt6 and

offices to larger commercial establishments with multiple locations or with premises sufticieDtly

1..to l'flClu1re multiple payphoncs to meet public usage requirements while on the end user's

premises.

10. BTC does not provide the payphone ins1rumcut iastalled on its end user euatomer

premises.

11. AI is xencraUy true throuahout the competitive payphone segment oftbe industry,

the paypbWlc instrumonts installed on end user rremiscs were installed and are maintained by the

local excba.ale telephone companies (""LEesj providiug local ox'" servi~ in.clucting

8CCCIS services, to the end user premises, ..
12. On information and belief, the LEes installed and maintailled these payphones as

ptlI't of ita monopoly local exchange serviceR and the costs for instillation and maintenance areJor

were recovered by the L~(;s through tarltred cluugcs set forth in their respective Rate general

Iel'Vices tIritfs.

13. In providing its services to end users, BTC competes with otba' indepc:ndent

payphone companies (noa-LF.r.~) and their aaents.

1.... The basis ofcompedliull js the ~kaac oftraDSl)Ort lervices o~.d to the end

user and the commissions or revenue sharing made possible by the publtc's WMJe oftbe

paypbones and the services arranged to be provided to those phones by BTe and its competitors.

2
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could not provide interLAT.A!interexchange services to these pliyphones and did not compete

with Hre and compulics like DTC.

16. After FebnuIry. 1996.1he KBOCs were autburUcd by Coapcss. subject to the

resutatiOns of lhe Federal Communications ComTTti~~;on (UFCCj, to offer

interLA 'T'AlintereXch~e type payphonc services in cumpetition with BTC and C::Oft1P8l1iel lib

it.

17. BTC provides its competitive payphone ~l\' ices pursuant to both ota1 and written

contracts with its end users.

18. Smaller end user customers orBTe are often 5CtVcd based on a simple oral

agreement wluch is 1hcn memoriali2:ed through a consistent and continnous pattern ofdeal1na.

19. Lar'lcrcustomers execute a written conlrilCt with DTC.

20. In September, 1997, BTC hegan to experience competiti.~ activities 1mulBell

Atlantic.

21. The oompetitive activiti~ ofBell Atlantic vlere and 8le bIsed on I c.ommon

lIJIII'08Ch to the marketplace.

22. The iImnedi* resl1lt oftis shift in monopoly arm employees to the DeW

"comJ)etitive" paypbooe 8ml was to dil'Cupt and interfere with ability to dmit And have

proccaled BTCls ead \tier en.orner orders.

23. Prior to the entry of'Bell AtJetie into the competitive ptlYPhone rMrbt. Bell

Atlantic had emhliRhed a similar proeo.turc for processing orders from WlUpania like BTe aad

their end user cuslolll.CfS.

j
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24. Bell Adanuc established an ordering proms which involved a tl1ree-way

telephone call l11volvina BTC its end user customer and the Bell Atlantic order department

employee.

2S. After Bell Atlantic entered the market, the WtC of the t1n¢c-wa)' call to place its

customers' orders chaoged.

7.1'\. Bell AtJanticts order processing personnel bccarnc: uncooperative and in many

cues belligerent toward DTC representatives and tn end user customers.

27. Bell Atlantic personnel refused. U) accept lbc: cod WI« customer's order to taKP.

service from BTC and the long distance provider BTC represented and insisted that the end user

DmM take the long distance provider offered by Bell Atlantic.

28. Often. Bell Atlantio pmoonel would bang up on the end user and BTC

tepmeDtativc and then caU the end user customm tlt a later time without the BTC~ve

present during the subsequent call. ..
29. In the subsequent calls, or at other times, cnd user customers were furtber

Infonucd that once BeU Atlantic switchNi the end user customer to i1s long distance provider

servin, the payphones located on me end WH2' ~ustOmet' s prcmiles, the end UJer could never

switch to another 10128 distance carrier.

30. These chanaes in the tbrcc~way call order processing procedures have been BDd

me bciq practiced by Bell Atlarttic.

31. '1'& lonS diltanee Rl'vicc providers for Bell Atlantic is MeT.

32. In September, 1997, Ben Atlantic sent a teuer and a Service~t to all

locations at which Bell Atlantic as a monopoly LEe had installed payphones.

4



3:;. The Ctm.:l ofthis lcttct anct Service Agreement was to create the fIlse impt'CSSion

thlu Bell Atlantic'~ actions were authorized by federal law and to impose on the end user

cU!tomers the oblipdon to use Dell At1a.ntic payphone mvi('.e~ and lO11i distance provider, Mel,

without providing the eDd user customer wi1h any choice in the m.t.tLtCt.

34. Cumtltly, nc:n Atlantic is engaged in the ~ystematic switching ofead users to

Bell Atbmtic and MCI service providers without any authorization from the end Wiers

themselves.

Vii . End user customers onHe have been swi~hed by Dcll Atlantic without

authorization IU1d contnry to their needs and de!'lires.

36. In one instance, BTl: attempted to swiiW an end user, Above the Notch Motor

Inn, to BTC'6 long distana: provider. Bell Atlantic indicated that Bell Atlantic would remove

Abnve the Notdl Motor Inn's payphones if it did not agree to accept MCI, Bell Atlan1ic's long

distance provider. Subsequently, Bell Atlantic removed the payphones from Above the Notch

MntorInn. ,"

37. In Noven,ber 1997, Bell Atlantic switched the Town ot'8tOOk:line~s service to

Mel without authorization. Tbe Town ofBrookliue had. been fl customer ofBTe for two }'ears.

prior to the unauthotiad switch.

38. The Town of Ogunquit, MUae attempted UDlucuatu1ly to 1Witr-,h it, paypbo.ac

service to BTC over a two ~.ek period. Subsequently, When .aTe inquired with Ben Atlantic

oonccmingtbe statui of1be Town ofOguuqwt's rIC cbDnp request, Bell AtlAntic infonncd

BTe that Bell AtlRntic had not been contaCted by the Town of0aunqu1t.

39. At the Pl'OSpect of losing its commission frttm RTC, Sturbri~e Village Truck

5



Stop, a HTe customer whose 3CrVicc WQS swi1cbed by B~n Adantie without authorization, asked

Ben Atlantic to remove its paypbones.

40. Attaebrld herctot as AppeDdDc U, are end 11l1tet contraCts cvidencins HTe

customers: whn~ service was switched by Hell At1etic withuut authorization.

41. Allacb.ed hereto, I1S Appendix m. tlte documents listing or othcswise indicating

670 presently known payphone locations/end user CUSWlUers ofDTC which have been. switchCMi

aW!)' from BTC:; lie1'Vice without authoriDtion ann in violation of the contractual relationships

that emt between BTC aAd its end user customers.

42. BTC contacted Bell Atlantic on numerous occasions to determine the reason for

the uunthorized switches ofend user service by Bell Atlantic.

43. BTe has DO means to prevent thi~ unauthorized switehina ofend user customeni,

!lOT Any effective means to monitor its occurrence,

44. Once lU1 end lU\er CUttomflf is switched to Bell Atlantic, Ulcre is no meaDlI b)·

which BTC can mange without Bell Atlantic's conscnn.o ttwitch these custom.er~ haclc to BrCs

service.

45. BTC contacted BeJl Atlantic on U\.UllCI'OUS oecuions to detennint'! the reasons for

tbr: unauthorized cbans- in Bre's end 111«1' service.

46, Bell Atlantic has lporecl BTe's efforts to stop Belt At1asltic from its 1.1IIIUtborized

switching ofBTC's end uter eultotne"_

47. IfBell AUantic continu~ lu switch aTe's cus10Jnets withom au1:horiation and in

viohrtion ofBTe's ('.ontraets with its end user customers. BTC will be rol~dout ofbwdne'c.

48. BTC is unable to compete asainst BeJl AtJaatic because Bell Atlantic with its

6
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newly created "competitive payphone division" and the practices outlined herein results in the

denial ofac~s tn Bell Atlantic's local exchange facilities by which to originate calls from

payphoncs in Bell AUltutic's market tenitory, prevm'Nl the processing and tum up oforders

submitted by BTC; frustrates the 'free exercise ofan endUla'S choice oCeo.penton reprdle.15

ofthe merits ofBTC's offer of service; causes the loss ofexisting end user customers without

notice or r~ourse despite outstanding cOlltractual commi1ments; causes the loss ofnew

customers by tbt' Wlautborizcd switching engaged in hy Bell Atlantic, and misleads end users

into thi1Iking that their right to choose a service provider bas been uswped by federal law.

Further, affiant sayeth not.

Under the penalties ofpcrjwy, I state and affirm that the foregoing is flUe to the best of

my knowlcdac, infonnotiol1 and belief.

February ~ 1998

I

JeJ.~ &Jl.
William Matthew Waldron.

."
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CERTIFICATION OF JAMES A. flBKSER

P.2

I, James A. Firkser, do hereby state and affirm as foJlows:

1. 1am the President of Keystone Corporation ("Keystone"). a member of the plaintiff

organization IPSPCC. I make this Supplemental Certification in support of plaintiffs' reply brief

filed with this Court on February 25, 1998.

2. In my initial certification filed in this action, I detailed. the unlawful conduct of Bell

Atlantic switching a Keystone customer's long distance carrier without authorization and in

violation of the customer's contract with Keystone. In these cases, Bell Atlantic switched the long

distance carrier to its preferred provider, Mel, and argued that it had authority to do so because it

sent a notice to the location providerlKeys[one customer that Ben Atlantic had the right to switch

the carrier if the location providerlKeyslone customer indicated its consent by simply using the

phone.

3. Not on)y did Ben Atlantic intetfere with ~eystone customers under contract by

switching the long distance camer to MCI, Bell Atlantic also interfered with Keystone's customen

who were already under contract with Keystone to receive MCI long distance servioes. Because

no chan,e ofcarrier was necessary for Bell Atlantic to take Keystone's customers already under to

contract to receive MCI long distanee services, I don't believe that Bell Atlantic even attempted to

notify the customers alJady on Mel that Bell Atlantic would replace itself for Keystone as the

custotner's agent for providing MCI service.

.4. Although the Keystone customer subscribed to MCI would not see any change in

its service, the consequence of Bell Atlantic replacing itself for Keystone would be that the

customer's entitlement to conunissions under its contract with Keystone would be eliminated. Bell

Atlantic has not offerecI to pay the customers who had their carrier switched to MCI any

commissions and there is no reason to believe that Bel) Atlantic intended to pay commissions to the

customers who were already serviced by MCl The effect to Keystone of Bell Atlantic replacing

Keystone as the MCI agent is that Keystone's commissions would be paid by MCI to Bell Atlantic.
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5. 1discovered that Keystonc's Mel customers in the Bell Atlantic region suddenly

had no traffic, no commissionable calls based on the commission report that Keystone receives

from Mel. The report for me October and November 1997 period showed zero revenue for all

public payphones in the Bell Atlantic region. I continued with our customers that their long

distance service was unchanged and still working through Mel. When I contacted our Mel agent,

I learned that Mel had lransfm'ed. Keystonc's pubJic payphone accounts in the BeU Atlantic region
i

to Bell Atlantic. I also learned that the sWitching of accounts had occurred to other agents'

accounts as well not just Keystone accounts.

6. The Mel agent assured me that the problem was being addressed and that all

accounts switched to Bell Atlantic would be reversed. These affected accounts are under long teml

written contracts with the customer. Earlier this month Keystone received confmnaDon from MCI

that the accounts which had been switched to Bell Atlantic were switched back to Keystone. Mel .

forwarded the commissions due Keystone for the calls made during October and November., .
7. Since this lawsuit was filed, Keystone and its affiliate Select Tel Communications,

Inc. ("STe") have continued to learn of location providers which have had their long distance

carner switched by Bell Atlantic without their permission. Attached hereto as Exhibit A are several

customer letters sent to Bell Atlantic demanding that their choice ofcarrier be switched back. I do

not know of a single case where Bell Atlantic honored the customer'5 request to retum the service

to the customer's carrier of choice.
\

8. At this time, Keystone and its aftiliate STC have confirmed the loss of

approximately sixty percent of their Bell Atlantic business since the Bell Atlantic solicitation began

in October 1997. Once a long distance provider's relationship with Keystone has bcon disrupted.

it is very difficult to restore the relationship. Having been forced to tenninate its entire

telemarketing division andto layoffcustomer service personnel last fall. it is extremely difficult to

win back customers that have been l~t. Keystone simply does not have the resources and the

location providers have typically become frustrated with the entire confusing process thrust upon
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them by Bell Atlantic. Rather than battle Ben Atlantic's efforts to override their choice and their

contract with Keystone or STet once Bell Atlantic succeeds in switching the carrier to ils preferred

provider Mel. the location providers typically give up their chojce. Bell Atlantic simply retains the

customer by default. Without interim relief, Keystone and STC will suffer an irreparable loss of

customers.

Further, affiant sayeth not.

Under penalties of perjury, I state and affinn that the foregoing is true to the best of my

knowledge, information and belief.

February 25. 1998
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HELEIN & ASSOCIATES,
ATTORNBYS AT LAW

8180 GREENSBORO DRIVE

SUITE '700
MCLEAN, VA 22102

WRITBR'S DIRBC'!' DIAL NUMBER:

(703) 714-1301

(703) 714-1300 (TELBPHONE)

(703) 714-1330 (FACSIMILE)

mail@helein.com(EMAIL)

December 23, 1997

WRITBR'S DIRBC'!' EMAIL ADDRESS:

mail@helein.com

via '-i-Peand Fiat Class Mail
(202) 337-3353

Michael H. Salsbury
General Counsel
MCI Communications Corporation
1801 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

Re: Pl1J!Phone PICSelection in Bel/AIM;' Rezion

Dear Mr. Salsbury:

This firm represents the Independent Payphone Service~Providers for ConsumerChoice ("IPSPCC").
IPSPCC is a not-for-profit trade organization created specifically to preserve competition in theprovisioning
of payphone services and to protect location providers/premises owners' (end users) fieodom to chose an
independent payphone service provider and the primary interexchange carrier ("PIC") to service the
payphones located at end users' premises.

Under the guise ofSection 276 ofthe Telecommunications Act of 1996, Bell Afantic has embll'ked
on a campaign to coerce end users into using BeU Atlantic's unitaterally-ehosen PIC to serve all fonner
monopoly-owned Bell Atlantic payphones deployed in Bell Atlantic's and NYNEX's operating territories.
End users of several of the members of the IPSPCC have already experienced Bell Atlantic's efforts to
foreclose competition and deny consumer choice ofa PIC to lIeI'Vice their payphones. Bell Atlantic is using
~t least the following tactics to achieve its goals: (1) slamming end users (changing PICs on payphones
without the consent and, in many eases, without the knowlqe ofthe end user); (2) refusing to process ordeIs
for service initiated by IPSPCC members; (3) delaying the processing oforders ostensibly accepted from
IPSPCC members; (4) ignoring existing contracts between end users and IPSPCC members for payphone
services; (5) misrepresenting its conduct as conduct that is necessitated by the Telecommunications Act of
1996; (6) failing to infonn end users oftheir rights to select a PIC oftheir own ctoosing; and (7) creating an
aura of intimidation if an end user refuses to accept Ben Atlantic's payphone services and PIC.

It is IPSPCC's understanding that the PIC Bell Atlantic has contracted with to exclusively provide
long distance services to Bell Atlantic payphones is MCI. Standing alone, the IPSPCC and its members have
no objection to Bell Atlantic's cottracting with MCI to provide long distance services to payphones in Bell
Atlantic's states. There is a major problem, however, with the manner in which Bell Atlantic is seeking to
implement its relationship with Mel.
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Ironically, in other RBOC operating territories, MCI has been on the receiving end of the type of
tactics described herein. For example, MCI currently has a complaint pending against Ameritech before thAle
state regulatory commissions -- Illinois, Michigan and Wisconsin. MCI's complaint is based on similar
anticompetitive and misleading marketing practices like those complained of herein against Bell Atlantic.
Importantly, MCI's complaints find support in both regulatory and court decisions holdng that similar types
of practices are anticompetitive and misleading.

On October 20, 1997, MCI Communications Corporation filed complaints apinstAmeriteeh, before
the Illinois Commerce Commission ("ICC") (Docket 97-0540); before the Michigan Public Service
Commission ("MPSC'') (Case No. U-ll 550); and before the Public Service Commission of Wisconsin
("PSCWj (no docket or case number having, at the time, been assigned). The gravamen of MCI's
complaint pertinent to this letter may be quoted most readily from MCI's complaintfiled in Illinois which
alleges violations of Illinois statutes (sections 13-514 and 13-515 of the Illinois Public Utility Act ("PUA")
and a commission ruling, dle ICC's April 3, 1997 Order in Docket Nos. 96-0075/0084). According to MCl's
complaint:

Ameriteeh Illinois has been engaging in anti-competitive activities during three-way
conference calls involving MCI, Ameritech Illinois and customers, which calls are to be
conducted for the sole purpose of allowing customers to authorize Ameritech Illinois to
change their primary interexchange carrier ("PIC") for interMSA or intraMSA services to
MCI. Ameritech Illinois' unlawful behavior includes, but is not limited to, attempting to
dissuade customers from changing their PIC to MCI, attempting to marketAmeriteeh Illinois
products and services, and using confidential customer information to do both.

MCI supports its complaint by citation to an earlier order ofthe ICC in which MCI,joinedby AT&T,
LCllntemational and, later, Sprint, complained of Ameritech's policy adopting a PIC protection program
at the implementation ofintraMSA presubscriptionin Illinois in 1995. As part ofAmeritech's PIC protectim
program, Ameritech Illinois used a bill insert to enroll customers in the PIC protection program and, once
enrolled, no change in an end user's carrier for interMSA, intraMSA service a basic local exchange service
could be made unless written or oral authorization was received directly from the end user by Ameritech.
MCI and the other IXC complainants argued that under this program, Ameritech

... would be assured the last contact with the customer, which would provide Ameritech
Illinois with an unfair opportunity at retention marketing or an opportunity to dissuade
customers from changing their intraMSA toll provider to a carrier other than Ameritech
Illinois ... [and] that the result would be to give the monopolist incumbent, Ameriteeh
Illinois, an anticompetitive advantage over its competitors just when the intraMSA market
was to be opened to competition in Illinois ...

MCI then points out that the ICC found Ameritech's bill insert actions misleading, discriminatory
and anticompetitive "in that it established an unfair and unreasonable barriers (sic) to IXCs' ability to
compete in the intraMSA market in Illinois in violation ofSections 9-241 and 13-505.2 of the PUA, 221LCS
5/9-241 and 5113-505.2, Order, p.IO."
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With respect to the three-way calling procedure, the ICC found it to be anticompetitive retention
marketing: "During telephone calls for the purpose ofchanging the customer's intraLATA PIC to'another
carrier, Respondent [Ameritech Illinois] should not attempt to retain the customer's account during the
process." MCI further points out that the Illinois courts have sustained the ICC's decision. Agreeing with
the ICC, the Illinois Appellate Court, First Judicial District held that "the timing of Ameritech's bill insert
and offer of PIC protection hindered the opening of the intraMSA market to competition and presented an
additional hurdle to customer choice." Dlinois Bell Telephone Company v. ll/inois Commerce Commission,
et aI., Nos. 1-96-2146, 1-96-2166, Consolidated, September 5, 1997, slip opinion at 17.

What is evident here is that RBOCs cannot lawfully manage a customer's carrier selection process.
What should also be evident is that any restriction of a payphone location user's choice of interexchange
carrier to an RBOC-selected preferred carrier (in this case, Bell Atlantic's partnering with MCI) is equally
unlawful.

Of equally serious concern, the IPSPCC believes that MCI should recognize that Bell Atlantic's
payphone practices raise serious concerns that they involve patentviolations ofSection I of the Shennan Act
which outlaws contracts in restraint of trade. As MCI has judiciously opposed other RBOCs' applications
to enter the long distance market under Section 271 of the Telecommunications Act of 1996, it would seem
incumbent on MCI not to place itself into a conflicting situation and remain part of Bell Atlantic"s
anticompetitive behavior and end user slamming tactics on payphone services.

Bell Atlantic attempts to shield its conduct by relying'on Section 276 of the 1996 Act. It efforts are
disingenuous propaganda. The IPSPCC is not denying that Boes may now compete for location providers
and, as part of that competition, may offer long distance service from an interexchange carrier of their
choosing. But a take-it-or-else approach to end users, coupled wlh active switching of PICs without regard
to end user wishes, knowledge or consent, constitutes neither an "offer" nor fair competition.

The IPSPCC has attempted, on behalfof its members, to alert Bell Atlantic to its concerns and to gail
Bell Atlantic's willingness to cease its usurpationofboth consumers' and competitors' rights, but to no avail
Because MCI was the vehicle by which competition was introduced into telecanmunications and is a leader
in advancing and defending the ideals ofcompetition and a competitive environment,it is odd to find it a part
ofthe antithesis of the principles on which it has built its own industry status and success.

\

It is logical that top MCI management may not be aware of the Bell Atlantic arrangements, or if
aware, of how they are being implemented in practice. Given MCI's ament merger plans and in light of its
history as a champion of competition, the IPSPCC requests that MCI desist from participating with Bell
Atlantic in its efforts to dominae and control the payphone market, of coercing end users into accepting its
PIC selection or slamming end users over to MCI.
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Michael H. Salsbury
December 23, 1997
Page 4

mutually benefICial.

Charles H. I I

General Counsel '
IPSPCC

,:

Your attention to this matter is apprec' ; and a prompt response
,

smh\S3O\mci-gc.ltr
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cc: Edward D. Young III, Ben Atlantic

Sincerely yours,

'S+wt -;J,/L/-13
Steven A. Inkellis

RECEIVEOJA.N 161998

Steven A. fnkelfis
Vice President
law and Public Policy

MO Communications
Corpor8t1on

1801 Pennsylvania Avenue, NW
Washington, DC 20006
2028872452
Fax 202 887 2454

January 15, 1998

Charles H. Helein
General Counsel
Helein & Associates, P.C.
818 Greensboro Drive
McLean, VA 22102

Dear Mr. Helein:

I am responding to your letter to Mike Salsbury ofDecember 23, 1997, written on behalfof the
Independent Payphone Service Providers for Consumer Choice. Your letter alleges that Bell
Atlantic is engaged in inappropriate practices in connection with the selection ofthe operator
service provider for its payphones and requests that MCI "desist from participating with Bell
Atlantic in its efforts to dominate and control the payphone market, ofcoercing end users into
accepting its PIC selection or slamming end users over-to Mer. tI

As you point out, Mel does not condone improper marketing practices in any case, including
presubscription ofpayphone operator services providers for interLATA services. Accordingly, I
am forwarding your letter to Bell Atlantic and, by this letter, request Bell Atlantic to respond to
your concerns.

--*Mel
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